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This is a decision in response to "APPLICATION FOR PATENT TERM ADJUSTMENT 
UNDER 37 CFR 1 .705," filed March 23, 2006. The paper requests correction of the patent term 
adjustment from one hundred eighty-five (185) days to four hundred forty-three (443) days. 

The application for patent term adjustment is granted. 

The Office has updated the PAIR screen to reflect that the correct Patent Term Adjustment 
(PTA) determination at the time of the mailing of the Notice of Allowance is four hundred forty- 
three (443) days. A copy of the updated PAIR screen, showing the correct determination, is 
enclosed. 

On January 23, 2006, the Office mailed a Determination of Patent Term Adjustment under 35 
U.S.C. 154(b) in the above-identified application. Applicant was advised of a patent term 
adjustment to date of 185 days. In response, applicant timely 1 filed the instant request for 
reconsideration of the patent term adjustment. Applicant requests that the patent term adjustment 
be corrected to four hundred forty-three (443) days. Applicant asserts that the Office's delay 
pursuant to 37 C.F.R. § 1.703(a)(2) should be calculated as 443 days, not 327 days and applicant 
delay should be calculated as 0 days, not 142 days. 

Applicant asserts that no circumstances exist within the prosecution of this application that may 
be considered as resulting in a failure to engage in reasonable efforts to conclude examination of 
the present application. Applicant states that the patent issuing from the application is not 
subject to a terminal disclaimer. 



PALM Records indicate that the Issue Fee payment was received on March 26, 2006. 
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The application history has been reviewed and it has been determined that the initial patent term 
adjustment of 185 days is incorrect. 

Applicant asserts that the patent term adjustment should not have been reduced by applicant's 
delay in filing a reply to the non-final Office action mailed February 4, 2005. The Office 
contended that a reply was received on September 23, 2005. Therefore, the Office charged 
applicant with 142 days of delay. 

Applicant contends that a reply was timely filed via United States Postal Service (USPS) Express 
Mail on April 29, 2005. The Office has no record of receiving the April 29, 2005 reply. 

On September 23, 2005 applicant filed a copy of the amendment purportedly filed on April 29, 
2005 with a copy of Express Mail label receipt no. EV576633837 that cites a date-in of 4/29/05 
and contains a postal stamp of APR 29 2005 affixed thereto. The same Express Mail receipt no. 
is listed on the amendment purportedly filed on April 29, 2005. Applicant did not specifically 
file a petition under 37 CFR 1.10(e) on September 23, 2005. However, petitioner did provide the 
evidence to show the September 23, 2005 amendment was a copy of an amendment mailed via 
Express Mail on April 29, 2005. 

Paragraph (e) of 37 CFR 1.10 states that: 

Any person mailing correspondence addressed as set out in 1.1(a) to the Office with 
sufficient postage utilizing the "Express Mail Post Office to Addressee" service of the 
USPS, but not received by the Office, may petition the Commissioner to consider such 
correspondence as filed in the Office on the USPS deposit date, provided that: 

(1) The petition is filed promptly after the person becomes aware that the 
Office has no evidence of receipt of the correspondence; 

(2) The number of the "Express Mail" mailing label was placed on the 
paper(s) or fee(s) that constitute the correspondence prior to the original 
mailing by "Express Mail"; 

(3) The petition includes a copy of the originally deposited paper(s) or fee(s) 
that constitute the correspondence showing the number of the "Express 
Mail" mailing label thereon, a copy of any returned postcard receipt, a 
copy of the "Express Mail" mailing label showing the "date-in," a copy of 
any other official notation by the USPS relied upon to show the date of 
deposit, and, if the requested filing date is a date other than the "date-in" 
on the "Express Mail" mailing label or other official notation entered by 
the USPS, a showing pursuant to paragraph (d)(3) of this section that the 
requested filing date was the date the correspondence was deposited in the 
"Express Mail Post Office to Addressee" service prior to the last 
scheduled pickup for that day; and 

(4) The petition includes a statement which establishes, to the satisfaction of 
the Commissioner, the original deposit of the correspondence and that the 
copies of the correspondence, the copy of the "Express Mail" mailing 
label, the copy of any returned postcard receipt, and any official notation 
entered by the USPS are true copies of the originally mailed 
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correspondence, original "Express Mail" mailing label, returned postcard 
receipt, and official notation entered by the USPS. 



The Office considers the date the paper or fee is shown to have been deposited as "Express Mail" 
to be the "Date In" on the Express Mail label, MPEP 513. That is the date that verifies that the 
package was actually mailed. In view of the above, the evidence is convincing that the reply was 
deposited as "Express Mail" with the US Postal Service on April 29, 2005. 

Accordingly, the amendment received in the Office on September 23, 2005 should have been 
considered as filed on April 29, 2005. Applicant should not have been charged with 142 days of 
delay in replying to the Office action mailed February 4, 2005. 

Therefore, the Office delay in mailing the Notice of Allowance is 1 16 days. (Four months from 
the April 29, 2005 amendment or August 29, 2005 to December 23, 2005, which is the date the 
Notice of Allowance was mailed.) 

In view thereof, the correct determination of patent term adjustment at the time of the mailing of 
the Notice of Allowance is four hundred forty-three (443) days. 

Submission of the $200.00 fee set forth in 37 CFR 1.18(e) is acknowledged. No additional fee is 
required. 

The application file is being forwarded to the Office of Patent Publication for issuance of the 
patent. The patent term adjustment shown on the patent (and in the Issue Notification mailed 
approximately three weeks prior to issuance) will include any additional patent term accrued 
pursuant to sections 1 .702(a)(4) and 1 .703(b). 

Telephone inquiries regarding this communication should be directed to Senior Petitions 
Attorney Shirene Willis Brantley at (571) 272-3230. 
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PTA Calculations for Application: 10/089362 


Application Filing Date: 


01/14/2003 


PTO Delay (PTO): 


327 


Issue Date of Patent: 




Three Years: 


0 


Pre-Issue Petitions: 


0 


Applicant Delay (APPL): 


142 


Post-Issue Petitions: 


0 


Total PTA (days): 


443 I 


PTO Delay Adjustment: 


258 
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